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N. 0. Supreme Conrt. 
(General Term, December, 1852.) 
Before EDMONDS, Presiding Justice, and EDWARDS and MITCHELL, Justices, 
Davin Dows anv Ira B. Cary v. Ansett R. Coss. 
CONTRACTS—BILL OF LADING——-AGENT——CONSIUNOR AND CONSIGNEE. 


A suit founded upon the express contract contained in a bill of lading should be brought by 
the shipper with whom the master contracted; or by the owner of the oom, in a ease 
where the shipper acted as his agent. 

When a bill of lading, by which goods are made deliverable to a consignee by name, is trans- 
ferred to him, and, as a part of the same transaction, a bill of exchange is drawn upon him 
for the value of the goods, which is accepted, the consignee acquires an absolute interest 
in the property from the time of acceptance, subject only. to the consignor’s right of stop- 
page in transitu. 

The rule is the same, whether the instrument sent by the consignor to the consignee is in the 
form of an ordinary bill of lading; or of a forwarder’s receipt. 

The persons employed in the transportation of the property act as the agents of the consignee, 
and are liable to him as bailees, for loss or negligence. 


The circumstances of the case sufficiently appear in the opinion 
of the Court. 


H. 8S. Dodge, for plaintiff. 
E.. Sandford, for defendant. 


By the Court—Evwarps, J.—It appears from the testimony, that 
in the year 1845, the firm ‘of Cobb & Bishop were engaged in the 
forwarding, transportation, and commission business, Cobb residing 
at Buffalo, and Bishop at Cleveland; and that during the summer 
and autumn of that year, C. H. Canfield was their travelling agent, 
and spent a portion of his time at Chillicothe, in that capacity. On 
the 22d of October, in that year, he received from J. P. Campbell, at 
Chillicothe, 650 barrels of flour, and on the 27th of the same month, 
he received 325 barrels more. According to the agreement between 
the parties, the flour thus received was to be sent to Cleveland, to be 
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sold by Cobb & Bishop, and it was, in fact, so sent, with instructions 
to sell it if it would bring a price which was limited by Campbell. 
After the flour had arrived at Cleveland, it was ascertained that it 
could not be sold for the price fixed, and in the month of November, 
1845, a new arrangement was entered into between Campbell and 
Canfield, by which it was agreed that Cobb & Bishop should trans- 
port the flour to New York, to be delivered to the plaintiffs, and in 
pursuance of such agreement, an instrument which the parties called 
a bill of lading was signed by Canfield on behalf of Cobb & Bishop. 
That instrument stated that the flour was received from Campbell, 
at Chillicothe, on the 22d of October, 1845, and that it was to be de- 
livered to the plaintiffs at New York, without delay, he or they to 
pay freight for the same, at the rate of one dollar and thirty cents 
per barrel, and was to be dispatched on arrival at Cleveland and 
Buffalo. This instrumeut, although signed in November, and while 
the flour was at Cleveland, was, at the request of Campbell, dated 
on the day when the six hundred and fifty barrels were received at 
Chillicothe. After the instrument had been delivered to Campbell, 
it was sent by him to the plaintiffs, and at or about the same time, 
a draft for four thousand dollars, dated at Chillicothe, November 
20th, 1845, was drawn by Campbell, upon the plaintiffs, and was af- 
terwards accepted by them, and paid at maturity. A clerk in the 
employ of the plaintiffs, testified that the advance of the acceptance 
was made upon the flour in question, and was not connected with 
any other property consigned by Campbell to the plaintiffs. This 
witness further testified, that on the 3d of December, 1845, the plain- 
tiffs received 425 barrels of flour; and that on the 30th of March, 
1846, they received 45 barrels ; that on the 4th of May, in the same 
year, they received 455 barrels; and that on the 11th day of May, 
they received 39 barrels, all of which was the same flour that had 
been consigned to them by Campbell. Upon this state of facts, the 
plaintiffs brought their suit, in which they claim to recover damages 
for the delay in the delivery of the flour, and for the amount of 
freight which they paid over and above the stipulated price. The 
judge before whom the cause was tried, charged the jury that the 
plaintiffs were entitled to recover the whole amount claimed by 
them, to which the defendant excepted. 

The instrument which was received from Canfield by Campbell, 
and upon which the plaintiffs advanced their acceptance, was called 
by the parties a bill of lading. It certainly differs materially from 
the ordinary bill of Jading which has hitherto been used in com- 
merce. In the first place, it was signed by the agent of a forward- 
ing and commission house, and not by the master of any vessel or 
boat. It was not a contract for the transportation of the flour by 
any particular vessel or boat, but it contemplated transhipments, 
and different modes of conveyance, by the lake and canals. But, for 
the purpose of ascertaining what are the rights of the parties, I shall 
first consider it as a bill of lading, and then it will be necessary to 
consider whether there is anything in the particular form of the in- 
strument to vary the rights of the parties. 
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Although there is some apparent confusion and discrepancy in the 
different decisions which have been made upon bills of lading, in 
reference to the respective rights of the consignor and consignee, yet 
it now seems to be settled that, as a general rule, a suit founded 
upon the express contract contained in the bill should be brought by 
the shipper with whom the master contracted, or by the owner of 
the goods, in a case where the shipper acted as his agent (Brandt 
v. Bowlby, 2 B., and Ad., 932; Sargent v. Morris, 3 Barnw., and 
Ald., 277; Berkley v. Watling, 7 Ad., and E. 29; Abbott v. Shipping, 
337). And that, although the proper endorsement of a bill of lading 
will transfer the property in the goods, it does not transfer the con- 
tract contained in it (Thompson v. Dominy, 14 Mees. and Welsby, 
403). And a consignee or indorsee of a bill of lading has not the 
right to sue upon the special contract, unless, as has been stated, he 
is also the shipper or owner of the goods, for the obvious reason, 
that otherwise no express contract is made with him (Anderson v. 
Clark, 2 Bing., 20). 

It is evident that no general rule can be laid down as to the rights 
of the consignee under a bill of lading, which will be applicable to 
all cases. His rights will, in some measure, depend upon the par- 
ticular circumstances of the case. 

In the case of Brown v. Hodgson (2 Camp. 36), the goods were 
shipped by order and on account of the consignees, and it was held 
that the property vested in the consignees from the time that the 
goods were put on board the ship (S. P. Stanton v. Eager, 16 Pick, 
467). In the case of Walley v. Montgomery (3 East., 585), goods 
were shipped to order, on account of, and at the risk of the consignee, 
and a bill of lading to order or assigns endorsed in blank, was, together 
with an invoice of the goods, sent to him, in a letter informing him 
that the consignor had drawn bills on him, at three months, for the 
value of the goods. Another bill of lading was afterwards sent to 
the agent of the consignor, under which he obtained the goods from 
the master of the ship, and insisted on immediate payment by the 
consignee, as a condition of delivery to him. The consignee offered 
his acceptances at three months, and on their being refused, brought 
an action of trover for the goods. It was held that, by the delivery 
of the goods to the master, and the transmission of the bill of lading 
and invoice to the plaintiffs, the property had passed to him, and that 
he was entitled to recover. In the case of Anderson v. Clark (ubi 
supra) where goods were shipped and made deliverable by the bill 
of lading to the consignee, and it appeared that they were shipped 
as security for antecedent advances, it was held that the delivery on 
board the vessel was a delivery to the consignee, and that he might 
maintain an action for the non-delivery by the master to him. In 
the case of Haille v. Smith (1 Bos. and Pull., 563), bills of lading to 
shipper’s order, endorsed in blank, were forwarded to the consignees 
to secure advances agreed to be made by them to the consignors, 
and the latter becoming bankrupts, their assignees claimed and ob- 
tained the goods from the captain ; it was held, that the moment the 
goods were shipped, and the bill of lading endorsed, and remitted to 
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the consignees, the property in the goods was changed, and that the 
captain was liable in trover to the consignees. 

From these cases, Lord Tenterden infers the general rule, that where 
bills of lading, by which goods are made deliverable to a consignee 
by name, are transmitted to him as security for antecedent advances, 
or to indemnify him against liabilities in respect to the particular 
consignment which they represent, they are evidence of such a desti- 
nation and appropriation to him of the specific goods as will vest 
in him a property absolute or special at the time of the delivery on 
board, and so render the master responsible to him for their loss or 
injury (Abbott v. Shipping, 333). 

It will be observed that this rule, as well as the cases which have 
been cited in support of it, refer to bills of lading. But there is an- 
other case which is analogous to the one before us, in which the same 
principles were laid down as applicable to a document essentially 
similar to the one now in question. In that case it was proved that 
Tempany, a corn merchant at Longford, who employed the plaintiffs 
in the suit as his factors at Liverpool, shipped on board a canal boat 
a cargo of oats, and took from the master a bill of lading or boat 
receipt, dated January 31st, 1837, whereby he acknowledged that 
the oats were received on board, deliverable in Dublin to J. & S. 
Delany, in care for, and to be shipped to, the plaintiffs in Liverpool. 
On the 2d February, Tempany wrote to the plaintiffs a letter in- 
closing the instrument received by him, and stating that he had 
valued on the plaintiffs for a specified amount against the oats. On 
the 7th of the same month the plaintiffs received this letter and ac- 
cepted the bill of exchange, and returned it to Tempany, who received 
it on the 9th. In the meantime Tempany gave an order for the 
same oats toa creditor, who afterwards got possession of them; upon 
this state of facts the plaintiffs brought an action of trover. The 
defence which was set up was in most respects similar to the one 
which was interposed in the case before us. The Court in giving 
their opinion stated that they considered it immaterial whether the 
instrument given by the master of the boat was a regular bill of 
lading, so as to possess all the properties which the custom of mer- 
chants has attached to such a document; that the true question 
was, what was the meaning and effect of the document coupled with 
the other circumstances of the case. They then say: “it seems to 
us to be clearly this—that Tempany agrees that the oats therein 
specified shall be held from that time by the boat master for the 
plaintiffs in their own right, provided they accept the bill as a security 
for its payment—that the master agrees so to hold them, and that 
by the plaintiffs’ assent and acceptance of the bill, the conditional 
agreement becomes absolute. As evidence of such a transaction it is 
wholly immaterial whether the instruments are bills of lading or 
not, and it might be equally proved through the medium of carriers’ 
or wharfingers’ receipts, or by any other description of document, or 
by correspondence alone.” And-they further say that “it is imma- 
terial whether the person who is to have the property be a factor or 
not ” (Bryans v Nix, 4 Mees. & Welsh‘ 774). 


——~—- eee 
































THE NEW-YORK LEGAL OBSERVER. 165 
N. Y. Supreme Court.—David Dows and Ira B. Cary v. Ansell R. Cobb. 








In the case before us Cobb & Bishop through their agent agreed 
to deliver the flour to the plaintiffs, and that agreement was sent 
to them accompanied by a draft upon them for the value of the flour. 
The whole of this was one connected transaction, and transferred the 
property in the flour to the plaintiffs, and when they accepted the 
draft drawn upon them, their title became absolute ; subject only to 
the consignor’s right of stoppage in transitu, which is a mere equitable 
lien, and not a right of property (Feise v. Wray, 3 East 93; Edward 
v. Brewer, 2 Mees. & Welsh, 375). 

The first objection which was made by the defendant to the plain- 
tiffs’ claim was that the express contract contained in the bill of lad- 
ing or forwarder’s receipt, was made with Campbell and not with the 
plaintiffs. 

In the case of Anderson v. Clark, above cited, the consignee brought 
an action of assumpsit against the carrier for the nondelivery of the 
goods consigned to him, and the Court held that the consignor, in 
shipping the goods, acted as the agent of the consignee, and they 
sustained the action. But in the case before us it will not be neces- 
sary to inquire whether the plaintiffs could sustain their action on 
the special contract ; for it will be seen upon reference to the plead- 
ings that this suit is not founded upon an express contract, but upon 
a breach of duty on the part of the defendant as a common carrier ; 
or in other words, it is an action of trespass on the case for negli- 
gence, and also for a conversion. And in order to sustain the action 
it is sufficient as between the parties to this suit that the relation of 
bailor and bailee existed. 

It appears from the bill of exceptions that the defendant introduced 
evidence for the purpose of showing that there had been no unreason- 
able delay in the delivery of the flour and that whatever delay there 
had been was caused by circumstances over which he had no 
control. . 

The judge in his charge to the jury stated that the matters given in 
evidence on the part of the defendant did not in law tend to prove 
any excuse for the delay which had occurred in the transportation 
and delivery of that portion of the flour which was not delivered to 
the plaintiffs until the spring of 1846, nor entitle the defendant to 
have the sufficiency of such evidence, or of any portion of it, sub- 
mitted tothe jury. To this part of the charge the defendant excepted ; 
and we think that the exception was well taken. 

The testimony shows that at the time when the bill of lading was 
signed the flour was at Cleveland, and it certainly tends to show that 
there was a difficulty in obtaining vessels at that time and place, 
amounting almost to an impossibility ; at least, there was sufficient 
upon this point to entitle the defendant to go to the jury. One wit- 
ness said that it was almost impossible to get any transportation 
from that place; that Cobb & Bishop had written to Buffalo for 
vessels to come to Cleveland, but the wind was such that they 
could not get up. They could not get out of Buffalo. Another wit- 
ness said that the flour was delayed at Cleveland in consequence 
of scarcity of vessels. Another witness said that he thought that 
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vessels could not have been chartered at Cleveland between the 
arrival and shipment of the last of the flour. Another witness 
stated that Cobb & Bishop could not get vessels to ship by. And 
again he said that he thought that vessels could not be procured 
during that time to take freight to Buffalo, at any price. There 
was other testimony bearing upon the same point. In the case of 
Parson v. Hardy (14 Wend. 215), it was held that in respect to the 
time of delivery, the carrier was responsible only for the exercise of 
due diligence, and that he might excuse delay in the delivery of the 
goods by accident or misfortune, although not inevitable nor pro- 
duced by the act of God. The Court said, “it is sufficient if he 
exerts due care and diligence to guard against delay, if the goods 
are finally delivered in safety.” 

In the case before us the judge seems to have placed his charge 
upon the ground that there was an absolute undertaking contained 
in the bill of lading, which created a greater liability than that which 
the law implies from the relation of bailor and bailee. If this action 
had been founded upon an express contract to deliver without delay, 
it might be a question whether, inasmuch as the undertaking was 
absolute and contained no provision as to any ulterior circumstances 
beyond the defendant’s control, he was not bound to perform it at all 
events. But no such question arises in this case. 

We think that a new trial should be granted, costs to abide the 
event. 


Superior Court. 
(City of New York.) 
(April Special Term, 1852.) 
Before Mr. Justice DUER. 
T. F. Beare against Caruarine Hayes. 
DEMURRER—CONTRACT——PENALTY—LIQUIDATED DAMAGES. 


It is not a ground of demurrer to a complaint that the plaintiff claims judgment for a larger 
amount than by his own showing he can be entitled to recover. 

Liquidated damages, in the proper sense of the term, are a positive debt excluding evidence of 
actual damage, wherever a breach is proved to which they apply. 

But damages are not always to be considered as liquidated because the parties have declared 
them to be so. 

Whatever may be the expressions used, they will be construed as a mere penalty: 1st, when 
the agreement contains various stipulations, differing in importance; and 2d, when they 
would compel the payment of a larger sum, for a default in the payment of a smaller. 

When construed as a penalty, the damages proved, and not the amount of the penalty, are the 
measure of the plaintiff’s recovery. 

Held, to be a penalty in the case before the Court. 

Demurrer overruled with costs. 
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The complaint alleged that the defendant, on the 30th day of April, 
1851, made and entered into a contract with the plaintiff, as follows: 


Mr. Beale agrees to pay Miss Catherine Hayes for a period of five 
months, commencing in the month of September next, or so soon af- 
ter as circumstances will admit, to play in America and Ireland, in 
the following operas, namely: La Sonnambula, Lucia de Lammer- 
moor, Linda, Lucrezia, Don Pasquale, L’Elisir D’Amore, I Purita- 
ni, and Norma, and such other operas as may be agreed on, and to 
sing at concerts. 

Mr. Beale agrees to pay Miss Catherine Hayes the sum of three 
thousand two hundred and fifty pounds, by monthly instalments, for 
her services during such period of five months, and one-sixth part of 
any profit that may result from this engagement after payment of 
all expenses direct or incidental. 

Mr. Beale further agrees to pay all the expenses of living and 
travelling for Miss Hayes, Mrs. Hayes (her mother), and her attend- 
ant, and appropriate dresses for the different characters in which 
Miss Hayes will appear during the engagement. 

Miss Hayes is never to be called upon to perform in more than 
four operas or concerts, and a fifth concert during each week, such 
fifth concert to be at the option of Miss Hayes, but Miss Hayes is 
not to take any other engagement, or to appear, sing or perform in 
public otherwise than under this engagement, without the written 
consent of Mr. Beale or his representative. 

Mr. Beale is to have the option of continuing this agreement for 
any period beyond the five months, not exceeding twelve months in 
the whole, on giving to Miss Hayes a written notice of such his in- 
tention, one month previous to the expiration of such term of five 
months. 

The engagement is to be considered as commencing from the date 
of the first performance, either in Ireland or America, and the time 
occupied in crossing and recrossing the Atlantic Ocean is not to be 
calculated as part of the engagement. 

In the event of Miss Hayes being at any time incapacitated from 
performing her part of the engagement in consequence of illness, 
any loss which may be sustained by such disappointment shall be 
made good by Miss Hayes in the following manner :—Such loss shall 
be calculated, and the amount ascertained, and Miss Hayes shall con- 
tinue her engagement for a period equivalent to make up for the loss, 
at the rate of six hundred and fifty pounds a month. 

And forthe due and punctual performance of every article, clause 
and thing, covenanted, stipulated and agreed in this agreement, each 
of the said parties for himself and herself doth hereby bind himself 
and herself, and his and her heirs, executors and administrators, to 
the other his or their heirs, executors and administrators, in the sum 
of three thousand pounds, to be recovered from the party making de- 
fault, as and for liquidated damages, and in such case it shall not be 
necessary in any trial at law or suit in equity to prove the amount 
of actual damages sustained by any breach of this agreement, 
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but such sum of three thousand pounds shall be deemed and admit- 
ted to be the amount of such damages. 
As witness the hands of the parties. 
T. F. BEALE. 
CATHERINE HAYES. 
Witness, JOHN JAY. 


That the said agreement was duly executed by the plaintiff and 
defendant, and that in accordance with the same, on the 23d day 
of September, one thousand eight hundred and fifty-one, the first per- 
formance in America took place, and the defendant sung thereat, as 
by said agreement she was bound to do. 

That the plaintiff has duly performed his part of the said agree- 
ment. 

That the defendant, on the 30th day of November, one thousand 
eight hundred and fifty-one, without the consent of the plaintiff or 
his representative, or any reasonable cause alleged, refused to sing 
at a concert which was to have been given in the city of Albany, in 
this State, although required by the plaintiff so to do, but abseuted 
herself from the same. 

That since that day she has persisted in her refusal to give her 
professional services for the benefit of the plaintiff, and to perform 
her part of her said contract with him. That she has since then 
sung and performed in public, contrary to the terms of her said agree- 
ment, and continues so to do, contrary to the desire of the plaintiff, 
and in violation of her said agreement with him. 

And the plaintiff says that by the non-fulfilment by defendant of 
her part of the said agreement with the plaintiff, and by her con- 
tinued refusal to fulfil the same, he is injured, and has sustained 
damage to the amount of forty thousand dollars. 

The plaintiff therefore prays that the defendant be adjudged to pay 
to the plaintiff said sum of forty thousand dollars, with the costs of 
this action. 
DEMURRER TO THE COMPLAINT. 


That the contract set forth in said complaint liquidates the dam- 
ages for the breach thereof at a certain fixed sum, but the complaint, 
without any sufficient cause shown, claims unliquidated damages for 
the alleged breach, in a much larger amount. . 


Dillon and O'Gorman, for plaintiff. 
Taylor and Booth, for defendant. 


Durr, J.—The only ground of this demurrer is, that although the 
agreement set forth in the complaint liquidates the damages to be 
recovered for a breach, at a fixed sum, yet the plaintiff demands 
judgment for a much larger amount, and it was insisted, that whether 
the sum mentioned in the agreement be considered as liquidated 
damages, or as a penalty, the objection is equally fatal. 
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Jam, however, clearly of opinion that this objection to the plaintiff’s 
claim, if admitted to be valid, cannot be raised by a demurrer. The 
only grounds of demurrer to a complaint are those which are enumerat- 
ed in § 144 of the Code, and it is admitted that it is only to the last sub- 
division in that section that the cause which is here assigned, by any 
possible construction can be referred. But this construction, if possi- 
ble, is far too refined and strained to be adopted. I cannot say that 
the complaint does not “state facts sufficient to constitute a cause of 
action.” The complaint sets forth a valid agreement and assigns 
a positive breach, and these are all the facts that are necessary to be 
proved to entitle the plaintiff to recover. Whether he can be allowed 
to prove damages exceeding the sum stipulated in the agreement, it 
may be admitted is a question of law, but as it is a question which 
respects the event, and not the cause of the action, it can be raised 
only upon the trial. 

In compliance, however, with the wishes of the counsel I have ex- 
amined the question, and shall briefly state the conclusions to which 
I have been led. If the sum mentioned in the agreement must be 
regarded as liquidated damages, in the proper sense of the term, as 
distinguished from a penalty, the plaintiff will be entitled to recover 
the whole sum, without any other proof than that of the breach which 
he has assigned, but to that sum his recovery will be limited. He 
will not be allowed to give evidence of an actual loss to a larger 
amount. Liquidated damages, when a breach is proved to which 
they apply, are a positive debt, and as such, they exclude, on both 
sides, the consideration and the proof of actual damage. It is not 
always, however, that damages are to be construed as liquidated, 
because the parties have declared them to be so. The language of 
the parties to this agreement is clear and emphatic, that the sum of 
£3,000 shall be recoverable from the party making default as 
and for liquidated damages, yet no Court of Justice, without an entire 
disregard of prior decisions, can give effect to the apparent intention 
of the parties by adopting that construction of their agreement which 
the terms they have used so forcibly suggest. The law is settled, that 
however strong may be the expressions used, liquidated damages must 
be construed, not as a debt, but as a mere penalty, in all cases where 
the agreement contains various stipulations differing in importance, 
and it is to each and all of them that the damages apply; and in all 
cases when, if construed as a debt, they would compel the payment 
of a larger sum for a default in the payment of a smaller. Each of 
these rules of construction is applicable to the present agreement ; 
construing the sum of £3,000 as a debt necessarity accruing upon a 
breach, the plaintiff would have been bound to pay that sum for his 
refusal or neglect to purchase a single dress that the defendant might 
properly have required, and the defendant would have been liable to 
the same extent, for her refusal to sing at a single concert. When con- 
sequences so unreasonable would follow, the law presumes that they 
must have been overlooked by the parties, and therefore mercifully 
gives to their language an interpretation, which excludes them. When 
it would be plainly unconscientious to exact a large sum for a trivial 
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breach even a court of law, acting upon a principle of equity, will 
release the parties from the literal obligation which their language 
imports. The leading cases are: Astley v. Weldon, 2 Bos. & Pull. 
346 ; Kemble v. Farren, 6 Bing. 141, and Boys v. Ancell, 5 Bing. N.C. 
390. Kemble v. Farren was an action by the manager of Drury Lane 
Theatre, against a celebrated actor, for a breach of his articles of 
engagement, and the case, in all its material circumstances, is not 
distinguishable from the present. 

When liquidated damages must be construed as a penalty, the 
consequences are the same as when a penalty is in terms expressed. 
Before the Code, the plaintiff in these cases had an election to bring 
an action of debt for the penalty, or an action of covenant, or, where 
the agreement was not under seal, of assumpsit, for his damages. 
In the first case, he could recover no more than the penalty with 
interest, but in the second, the damages proved, however largely they 
might exceed the penalty. were those to which he was entitled. In 
entering judgment the penalty was wholly disregarded (Bird v. Ran- 
dall, 1 Burr, 373; Wassler v. Trimmer, 1 Black, 395; Harrison v. 
Wright, 13 East., 343). 

As all distinctions resulting merely from the form of the action are 
now abolished, it appears to be a necessary consequence that, as a 
general rule, every action for the breach of an executory contract, 
whether the agreement contains a penalty or not, must be considered 
as an action for damages, in which the amount of the recovery will 
be limited only by the proof, and by the sum for which judgment is 
demanded in the complaint. The only exception will be, when from 
the nature of the contract, and the terms in which it is expressed, 
damages, as liquidated by the parties, may be justly treated, not as a 
penalty, but as a contingent debt, for this is a distinction in law 
which the Code has not abolished nor affected. It is true that upon 
this construction the insertion of a penalty in an agreement is a 
useless form, but this is no alteration of the law, since, for more than 
a century past, such has been its real character. 

The demurrer is overruled with costs, but the defendant upon pay- 
ment of costs may withdraw it within 20 days and answer. 


General Term, May, 1852. 
Before DUER, CAMPBELL AND PAINE, Justices, 
Tuomas Dosson v. Asner T. Pearce.* 


PLEA OF -FRAUD—CONCLUSIVENESS OF JUDGMENT——EFFECT OF RECORD OF 
SISTER STATE. 


Irregularity and fraud in the recovery of a judgment should be corrected by motion in the 
same Court. 

And fraud, in its recovery, cannot be pleaded to an action on the judgment in the same Court. 
Nul tiel record is the only plea. 


* Tt is the duty of the editor to state that the views expressed by Mr. Justice Paine were 
not those of his associates (Justices Duer and Campbell), although the opinion of the learned 
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Impossibility of proceeding with a trial if fraud were allowed to be pleaded in such an 
action. 

The constitution of this State, although it has abolished Courts of equity, and vested their 
powers in Courts of common law, has not confounded the established distinction between 
legal and equitable proceedings, nor changed the nature of defences in actions at law. 

But fraud has not been a defence in a Court of equity, to judgments recovered in the same 
State. The relief afforded in equity in such cases has been by injunction. 

Remarks on changes made by the code in pleadings and trials. Nul tiel record is still, under 
the code, the only plea to an action on a judgment of this State. 

Effect of records of judgments of sister States, under the constitution of the United States. 

History of the questions, discussions and opinions caused by this provision of the constitution 
and of their settlement. : 

If a judgment of a sister State is not void, it cannot be inquired into. It cannot be opened for 
fraud. If the Court rendering it had no jurisdiction of the person, it is void, and the provi- 
sion of the constitution does not apply. 

True construction of the constitution and act of Congress, respecting the effect of records. 
The act does not secure for judgments the effect which any Court of a State where they 
were rendered might give them, but the effect which would be given them by the Court 
from which the records were taken. 

A judgment was recorded in this Court, and afterwards sued upon in the Superior Court of 
Connecticut. The defendant thereupon in the same Court, presented a petition alleging 
fraud in the recovery of the judgment, and praying that the suit upon it might be restrained 
by injunction. The proceedings terminated in a decree finding the facts stated in the peti- 
tion to be true, and ordering a perpetual injunction. Afterwards, the judgment was sued 
upon in this Court, where it was recovered, and the defendant in his answer sct up the decree 
in Connecticut, in bar as an estopped. Held, 1st, that it could not be so set up. And, 2d, 
that the proceedings in Connecticut were against the provisions of the constitution and act of 
Congress. 


Appeal from the trial term on a bill of exceptions. 


This action was brought by the plaintiff as assignee, upon a judg- 
ment recovered in this Court, in April, 1846, by James N. Olney, 
against the defendant. 

The defendant, by his answer, alleged, that the judgment was en- 
tered up by the procurement of Olney, in a suit commenced by ca- 


Judge cannot with strict propriety be termed a dissenting opinion, since in the principal case 
the Court, instead of granting a new trial, suspended its decision. The course adopted was to 
set aside the default in the original suit, leaving the judgment to stand asa security, and giv- 
ing the defendant thirty days to appear and plead. The reason for adopting this course was, 
that as this suit was first commenced, the plaintiff, it was thought, ought not to be concluded 
by the subsequent proceedings in Connecticut upon the question of the defendant’s personal 
liability for the debt that was claimed to be due. The judges, however, who formed the ma- 
jority of the Court, expressed their opinion, and had it been necessary would have decided :— 

1. That although before the code a judgment could not be impeached in an action at law upon 
the ground that it had been obtained by fraud, yet it was liable upon that ground to be im- 
peached and set aside in a Court of Equity, and that since the code, the same facts that would 
formerly have entitled a defendant to be relieved in equity, may be set up in his answer as a 
oe defence, the distinction between legal and equitable defences being wholly and wisely abo- 
lished. 

2. That the facts set forth in the defendant’s answer, if established by proof, were evidence 
that the judgment tft was sought to be enforced had been obtained by fraud. 

3. That the question whether these facts were true was directly at issue between the par- 
ties in the proceedings in Connecticut, and its determination necessarily involved in the judg- 
ment or decree which was then pronounced. 

4. That the Supreme Court of Connecticut, acting as a Court of Equity, had the same ju- 
risdiction, under the Constitution of the United States, to enjoin a suit upon the judgment, as 
the Court of Chancery in this State. And, 

Lastly, that the record of the proceeding in Connecticut being properly authenticated, ought 
to have been admitted as conclusive evidence of the truth of the facts upon which the judg- 
ment of the Court was founded. 
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pias and served on the defendant, who was a resident of Connecticut, 
while he was casually in this city, and founded wholly on an agree- 
ment. made between Olney and the Norwich Foundry Company, 
and falsely assumed by Olney to have been made between him and 
the defendant. That after the service of the capias, the defendant 
was induced not to appear, by means of false representations, made 
to him through the procurement of Olney, and in consequence of as- 
surances by him, that no further proceedings would or should be 
taken therein, on which he well knew the defendant relied ; and that 
said judgment was, by the procurement of said Olney, fraudulently 
entered up, without the knowledge of the defendant, and with intent 
to defraud him; and on a claim false and unfounded, and known by 
said Olney to be so, as, in the record in said answer afterwards re- 
ferred to, is stated; and that the defendant, in consequence of said 
fraud, never became indebted on said judgment to Olney, but that 
the same is fraudulent and void. 

The answer then proceeds to state, that Olney afterwards com- 
menced an action of debt on said judgment, in the Superior Court of 
Connecticut, and that said action being so pending, the defendant 
commenced a suit in Chancery against Olney, in the same Court, in 
which Olney appeared, in which suit the defendant complained in effect 
against Olney, that said judgment was wrongfully and fraudulently 
procured to be entered up by him, without the knowledge of the de- 
fendant, on a cause of action which he knew was false and ground- 
less, and to which he knew that the defendant had a good defence, 
which he intended to interpose, and which he was prevented from inter- 
posing by the deceitful practices of said Olney, and that said judg- 
ment having been so fraudulently procured, it was unjust and iniqui- 
tous for Olney to prosecute upon it; and prayed the Court to decree 
a perpetual injunction against his prosecuting said action. 

The answer then goes on to say, that said Court afterwards made 
a decree in said Chancery suit, in which they found and adjudged, 
that Olney, while general agent of the said Norwich Foundry Com- 
pany, agreed with said company, through the defendant as their 
agent, to sell them a quantity of pig iron of certain quality. That 
he delivered a small portion of said quantity, which was an inferior 
article, and that the company refused to receive any more of it, and 
that he never delivered the residue. That the decree further found, 
that Olney commenced the suit in the Superior Court of New York, 
and that in his declaration in said suit, and in all his proceedings 
therein, he falsely assumed said contract to have been made with 
said defendant individually and on his own personal credit, whereas 
it was in.truth made with said Foundry Company, and not on the 
credit of said defendant. That before the return of the capias, by 
which said suit was commenced, and the day after it was served, the 
defendant called on the plaintiff, Olney’s attorney in the suit, and 
told him he had made a mistake in suing him individually, instead of 
said company, and proposed to have the whole matter amicably ad- 
justed ; that the attorney thereupon agreed to see Olney, and meet 
the defendant again; that subsequently on the same day, the defend- 
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ant received a communication in writing from the attorney, saying 
that he had called on Olney, but did not find him, and that nothing 
further should be done in relation to the suit, until the defendant 
should receive further notice from him, the attorney. That defend- 
ant did not receive any further notice from the attorney, or from any 
one, concerning the further prosecution of the suit, and that relying 
on said communication so received from the attorney, he did not em- 
ploy any attorney or counsel, nor appear before said Court, but sup- 
posed and believed that the suit was to be no further prosecuted. 
That said attorney, however, caused said capias to be returned, and 
obtained a judgment by default against the defendant without his 
knowledge or suspicion, and that he was not aware that it had been 
obtained, or the capias returned, until the writ was served on him, 
by which the suit in Connecticut upon said judgment was com- 
menced. That said defendant had a good and legal defence to said 
suit, and intended to appear therein, and that without any default on 
his part, he was deprived of an opportunity to make his defence in 
it, and that Olney subsequently brought an action of debt on said 
judgment, in said Superior Court of Connecticut. That the Court 
further found, that the facts alleged by the defendant, in said suit in 
Chancery, against said Olney, were true, as stated in the said answer 
in this cause. That upon such finding, said Court finally adjudged 
and decreed, that said judgment was fraudulent, and that said Olney 
be perpetually enjoined from prosecuting said suit; as by the record 
of said Court, ready to be produced, would appear. 

The answer, after thus setting forth the decree of the Court in 
Connecticut, further states, that Olney, after the entry of said decree, 
collusively assigned said judgment to the plaintiff in this action; 
and concluded with an averment, that the facts set forth as found by 
the Superior Court of Connecticut, were true. 

To this answer, the plaintiff put in a reply, denying all its alle- 
gations. 

On the trial, the plaintiff produced the record of the judgment upon 
which the action was brought, by which it appeared, that the Sheriff 
had served the capias personally on the defendant, and by which 
he was stated to be in custody, &c.; and also proved the assign- 
ment of the judgment by Olney to the plaintiff. 

The defendant then offered in evidence, an exemplified copy of 
the record of the proceedings in the Chancery suit in Connecticut. 
On examination, it appeared to correspond with the statement of 
those proceedings in the defendant’s answer, except in the follow- 
ing particulars :—The defendant did not complain in his petition 
in that suit, as he alleges that he did in his answer, that said New York 
judgment was wrongfully and fraudulently procured to be entered up 
by Olney without the knowledge of the defendant, and upon a 
cause of action which he knew was false and groundless, and to 
which he knew the defendant had a good defence, which he in- 
tended to interpose, and which he was prevented from interposing 
by the deceitful practices of said Olney, and that said judgment 
having been so fraudulently procured, it was unjust and iniquitous 














174 THE NEW-YORK LEGAL OBSERVER. 





Superior Court.—Thomas Dobson v. Abner T. Pearce. 





for Olney to prosecute upon it; but the only allegations in the pe- 
tition in which fraud was mentioned, were stated in language as fol- 
lows :—* That Olney, by mistake or contriving, or intending to ha- 
rass and defraud said petitioner, commenced suit against him,” &c. 
“ That Olney, in further pursuance of said mistake or design to de- 
fraud, caused the capias in said suit to be served on the peti- 
tioner.” “That Olney, in further pursuance of said mistake or de- 
sign to defraud, caused said suit to be returned to said Court, and 
there further prosecuted.” And at the end of these allegations was 
this summary :—* And so said petitioner was by mistake or design, 
and without any fault on his part, deprived of all opportunity to 
make his defence in said suit.” The Court in Connecticut did not, 
as the answer alleges, find the facts to be true, as they are stated 
in the answer, but they found them to be true as they were set forth 
in the petition. And finally, the Court in Connecticut did not, as is 
alleged in the answer, “adjudge, order and decree that the judg- 
ment was fraudulent.” Their whole judgment was, that “ this Court 
do now, in accordance with the advice of the Supreme Court of Er- 
rors, find the facts set forth in said petition to be true, and do there- 
fore enjoin the said Olney, that he do forever desist from prosecuting 
his said action upon said judgment, under the penalty of 1000 dol- 
lars.” 

The plaintiff’s counsel objected to the said record as inadmissible, 
and the Court excluded it; to which ruling, the defendant’s coun- 
sel excepted. 

No other evidence being offered on the part of the defendant, the 
Court directed the jury to find a verdict for the plaintiff, with inte- 
rest, to which the defendant excepted. 

The jury accordingly found a verdict for the plaintiff, for 834 
dollars 76 cents. 


E. Terry, for plaintiff. 
A. Child, for defendant. 


Paine, J.—On the trial of this cause, I certainly entertained and 
expressed a very decided opinion that the decree in Connecticut 
could not be used as a defence to this action. It struck me that a 
judgment of this Court could not be impaired by anything done by 
a Court sitting out of this State; and that to admit the decree from 
Connecticut, as an estoppel, would be, in effect, to assent to a judg- 
ment of this Court’s being vacated or set aside by the Courts of that 
State. _The views which I took on the trial have not been at all 
changed, but rather confirmed, by the argument on appeal, and sub- 
sequent examination. 

There are three objections to this Connecticut decree’s being ad- 
mitted as an estoppel, or indeed, as evidence at all. First: the de- 
fence which it is offered to sustain, cannot be set up to this action. 
Secondly: it furnishes no proof of the defence for which it is offered ; 
and Thirdly: the decree in Connecticut is void, because it was pro- 
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nounced in violation of the constitution of the United States. I will 
consider these objections in their order. 

First: The answer sets up, that the judgment sued upon was ob- 
tained by fraudulent practices of the attorney and his client, in the 
course of the suit in which it was recovered, upon a claim in itself 
fraudulent and unfounded. The answer, therefore, would seem to 
impeach the judgment upon the merits, as well as upon the ground 
of fraudulent practice in the suit in which it was recovered. But 
the counsel for the defendant seemed to think that there was a dis- 
tinction between a plea impeaching it upon the merits or for fraud 
on the trial, and a plea impeaching it for fraudulent practice in its 
recovery ; and defended the answer as being a plea of the latter 
kind; and although I know of no such distinction for his purpose, 
either at law or in equity, yet I shall consider his case in the light in 
which he contended that it was maintainable. 

The alleged fraud in the recovery of the judgment is, that the 
plaintiff’s attorney, after his arrest, promised the defendant, who re- 
sided in Connecticut, and was here transiently, that he would not 
proceed with the suit without giving him notice; that the defendant, 
relying upon this, made no defence ; but that the attorney, without 
giving him any notice, proceeded to take an inquest by default 
against him, and entered judgment. The question, therefore, is, 
whether this fraud can be set up by way of plea or answer, as a bar 
to an action on the judgment. 

Courts of law have always upon motion exercised the most un- 
limited equitable powers over their own practice and proceedings. 
T’o set aside judgments or other proceedings upon motion, as irregu- 
lar or fraudulent, is of such frequent occurrence, as to form a very 
considerable part of their business. A knowledge of their own rules 
and practice, and of the proceedings immediately before them, ena- 
ble them to correct any irregularity or malpractice, with much 
greater advantage and justice, than could be done by any other tri- 
bunal, even within the same jurisdiction. It has, therefore, become 
an established rule, that Courts within the same jurisdiction have 
no power, in this respect, over each other’s proceedings. It is true 
that Courts of equity of the same State do exercise a jurisdiction, 
on the ground of fraud, with respect to judgments recovered in 
Courts of common law; but this is not done in the way of correct- 
ing, vacating, or impairing the judgment, but by arresting a party 
through his conscience, and restraining him from committing further 
fraud by any attempt to enforce the judgment. 

This has always been the law of this State, and of every country 
living under the system of the common law. And it is still the law, 
unless the law, in this respect, has been changed by the alterations 
lately made in our Courts and practice, by the constitution and code. 

The constitution has abolished Courts of equity, and vested their 
powers in the Courts of common law. But I do not imagine that 
it has thereby confounded the established distinctions between legal 
and equitable proceedings. Much less do I suppose that it has ena- 
bled Courts of law, with their newly conferred equitable powers, to 
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do what Courts of equity before never did, or that it has in any 
manner changed in Courts of law, the mode of exercising those 
equitable powers, which they were before in the daily habit of exer- 
cising. 

Now, although Courts of equity have laid hold of the con- 
sciences of parties and restrained them from enforcing fraudulent 
judgments, when their aid has been directly invoked for that pur- 
pose upon a suitable case presented to them, yet I am not aware 
that they have ever allowed a judgment to be impeached upon the 
ground of fraud, when their aid has been sought to enforce it. To 
take the familiar case of a creditor’s bill, brought to have execution 
of a judgment, has a defence ever been allowed to such a bill, that 
the judgment was obtained by fraud? I think it never has been, and 
that, upon principle, it never could be done. 

Whatever equitable powers, then, theconstitution has conferred 
upon Courts of law, it has not made that a defence, which would 
not before have been a defence in a Court of equity. For it has 
merely transferred to the former the powers and jurisdiction of the 
latter. I think it will hardly be contended, that the constitution, by 
making this transfer, has in any respect changed the systems of 
equity and common law, as they before existed, or the modes of pro- 
ceeding. 

The changes introduced by the code, however, are of a different 
character. By abolishing all distinction between actions at law and 
suits in equity, and the forms of all such actions and suits, and all 
the forms of pleading heretofore existing, it has caused not a little 
trouble and perplexity among the profession, on the subject: of plead- 
ing. This has been still further increased by that provision which 
directs, that issues of fact, in actions for the recovery of money 
only, or of specific real or personal property, shall be tried by a jury, 
and all other issues by the Court. Formerly, all issues in equity 
were tried by the Court, unless the Court ordered a trial by jury; 
but by our present practice many of those issues must be tried by a 
jury. A still greater difficulty occurs in actions for the recovery of 
money, or specific real or personal property, where a defence is set 
up which was formerly of exclusively equitable cognisance ; for the 
code has made no special provision for such a case. But it may 
be doubted whether rights, which were formerly of exclusively 
equitable cognisance, and which now, if attempted to be asserted-by 
action, must be tried by the Court, can, if set up as matters of 
defence, be tried by a jury. 

It is to this state of doubt and uncertainty, consequent upon so 
entire a change, that we are probably indebted for the defence set 
up in this action. Such a defence, before the code, would never 
have been thought of by the learned counsel who drew the answer 
in this action. It is not strange, that after the destruction of all our 
old guides in practice and pleading, such a defence should be at- 
tempted; but unless we are to consider the established principles, 
as well as the forms of law, as having been subverted by the code, 
I cannot think that such a defence can be maintained. 
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Before the code, the only defence which could have been pleaded 
in this action, would have been nul tiel record. Nil debet, or any de- 
fence upon the merits, or which went to question the conclusiveness 
of the record, would have been entirely inadmissible. The only is- 
sue to be tried, the issue of nul tiel record, would have been tried by 
the Court. The record being in this Court, the Court would have 
tried it by inspection, and no other evidence on the part of the 
plaintiff or defendant could have been offered. 

These were the rules of pleading and trial before the code, and 
I am not aware that the code has altered them. The code has 
abolished the forms of pleading, but it has not abolished all the rules 
of pleading, nor the principles of law; nor has it made that a defence, 
which before would not have been a defence, either at law or 
in equity. It has not abolished the principles, that rights secured by 
a judgment cannot be contested ; that the evidence furnished by the 
record of such judgment cannot be controverted; and that on pro- 
ducing the record, the plaintiff is entitled to judgment. Nor has it 
abolished or altered the rule of pleading, that in an action on such 
judgment, nothing can be pleaded except nul tiel record, or that there 
is no such record. For this rule is only a corollary from the legal 
principles I have just referred to. The judgment being final and 
conclusive, it necessarily follows that the law will allow the defend- 
ant only to deny its existence, but not to question its force or resist 
its operation. 

If the defendant wished to impeach this judgment for the alleged 
fraud, his obviously proper course was, to apply to the Court, by mo- 
tion, to have it set aside. There has never been any other mode of 
doing it, and there can, in the nature of things, be no other mode 
now. If the judgment was recovered by fraud, it should be set 
aside, and the subject matter of it should be tried over again ; if it 
was not recovered by fraud, it should remain undisturbed and a new 
trial ought not to be had. Before a second trial, therefore, this ques- 
tion of fraud must be settled. 

Suppose it were otherwise, and that the defendant is right in at- 
tempting, as he does, to bring all these matters, both the question of 
fraud, and the rights of the parties upon the merits of the case itself, 
to trial before a jury at the same time, what would be the state of 
things presented on the trial? If the judgment was recovered un- 
fairly, the whole matter should be tried over again by evidence in- 
dependent of the judgment, and the judgment should not be used as 
evidence. If recovered fairly, then no other evidence than the judg- 
ment should be admitted. And this view is not affected by the fact, 
that in this case there is a judgment record which is, as is alleged, 
conclusive evidence of the fraud. and therefore the fraud is estab- 
lished; for in other cases, the same defence of unfairly recovering 
the judgment may be set up, without a record to furnish conclusive 
evidence of it. And then, is the plaintiff to use his judgment as evi- 
dence, or not? How is this to be determined? There are two 
things to be tried; the fairness of the recovery of the judgment, and 
whether the judgment is right in itself. If the first should be deter- 
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mined in favor of the plaintiff, then all he has to do is to produce 
his judgment to prove his title to recover, and the defendant could 
not controvert it. But, if determined against him, he must resort to 
other evidence, subject to be contradicted by the defendant. Now, 
how is it to be ascertained which course is to be taken? Is the jury 
to go out and pass upon the question of fraud, and then come bak 
and try the case upon the merits? Such an arrangement would cer- 
tainly betoken progress enough to satisfy any one. 

If this trial had taken place, the attitude of the parties towards 
each other would have illustrated the inconsistency of the whole 
proceeding, and the utter confusion of ideas involved in it. The par- 
ties would have been armed with estoppels point to point,—estoppel 
against estoppel. The defendant would have said, my estoppel shows 
that your judgment was fraudulently recovered. The plaintiff would 
have replied, that is no matter; my estoppel shows that you owe me 
the debt ; that it is all right upon the merits; and to try the cause 
over again could do you no good, for in any event the Court must 
render judgment in my favor. My judgment imports absolute verity 
as well as yours. What then is the state of the proof? That a 
righteous judgment has been recovered by unfair means. Would it 
be worthy the serious occupation of a Court of justice to allow such 
a trial to proceed further ? 

Secondly.—None of the allegations of the answer are supported or 
proved by the record offered in evidence. The answer sets up fraud 
in the recovery of the judgment, and that only as adefence. It 
says nothing about its having been recovered through any mistake. 
It also alleges, that the petition in chancery presented to the Court 
in Connecticut stated the judgment to have been fraudulently recov- 
ered, and that the Court found the facts stated in the petition to be true 
as alleged in the answer, and adjudged and decreed that said judg- 
ment was fraudulently recovered. Now, so far from this being true, 
the petition stated no such thing, and the Court neither found nor 
decreed anything of the kind. The only statements of the kind in 
the petition are, that Olney by mistake, o7 contriving and intending 
to harass and defraud the defendant, commenced his suit in this 
Court ; that in further pursuance of said mistake or design to defraud, 
he caused the capias to be issued ; and that in further pursuance of 
said mistake or design to defraud, he caused the suit to be returned 
to this Court, and further prosecuted ;—and that so, said defendant 
was, by mistake or design, deprived of all opportunity to make his 
defence. 

The entire difference between the statements of the petition as set 
forth in the answer, and the statements actually made by the petition, 
is too obvious to require comment. The petition does not allege fraud, 
but either mistake or fraud; and the Court finds nothing except that 
the facts set forth in the petition are true—certainly, this is no finding 
of fraud. If it is a finding of anything, it is a finding of mistake or 
fraud. It is therefore impossible to tell which of the two the Court 
intended to find. The plaintiff has as much right to say that it is a 
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finding only of mistake, as the defendant has to say it is a finding of 
fraud. 

Finally, the Court did not decree that the judgment was fraudulent, 
but simply decreed an injunction restraining the plaintiff from prose- 
cuting his action upon it. The record, therefore, introduced by the 
defendant on the trial to prove his plea, failed to prove it in every 
particular. 

Thirdly.—The decree in Connecticut was pronounced in violation 
of the Constitution of the United States, and of the act of Congress 
in pursuance made of it. 

The Constitution provides, that “full faith and credit shall be given 
in each State, to the public acts, records and judicial proceedings of 
every other State ;” and authorises Congress to “ prescribe the man- 
ner in which such acts, records and proceedings shall be proved and 
the effect thereof.” The act of Congress, of 26th of May, 1790 
(Ch. 11), after providing for the mode of authenticating the acts, 
records and judicial proceedings of the States, declares, that “the 
said records and judicial proceedings, authenticated as aforesaid, shall 
have such faith and credit given to them, in every Court within the 
United States, as they have by law or usage, in the Courts of the 
State from whence the said records are or shall be taken.” 

In several particulars, these provisions of the Constitution and act 
of Congress have been much contested in various States of the Union. 
The principal questicn has been, whether a judgment, recovered in 
a Court having no jurisdiction of the person by the service of process, 
was within these provisions. In discussing this question, in the 
earlier cases, the just distinction between foreign judgments, and 
judgments of States of the Union, was by no means as clearly under- 
stood as it is now, and the Coutrs manifested a disinclination to take 
any such distinction, and when compelled to do so, retraced their 
steps with reluctance (Starbuch v. Murray, 5 Wend. 155). 

Anterior to and cotemporaneously with this discussion, the ques- 
tion whether the merits of foreign judgments could be inquired into, 
was much agitated in England, and a variety of opinions were enter- 
tained about it. Some of the earlier cases denied, while others 
maintained, that they could be. Some of the judges thought that 
such judgments were only prima facie evidence, and that the defend- 
ant could show them to be wrong upon any ground, while others 
contended that they should be allowed to be impeached upon two 
grounds only, viz., a want of jurisdiction, and fraud, and not gener- 
ally upon the merits. This last view, after a long discussion and 
opposite opinions, seems to have been adopted by the Courts of Eng- 
land as the correct one. The light of this discussion, which in truth 
does not reach the subject as it exists under our Constitution, seems 
to have guided our Courts when the subject of State judgments 
came first under their consideration; and although a case never 
arose (or has since arisen) in any Court,. where a State judgment 
was attempted to be impeached for fraud, yet when the legitimate 
ground of a want of jurisdiction was set up, in some few of the 
earlier cases, the Courts threw out dicta, entirely obiter, that such 
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judgments might be impeached for want of jurisdiction, or fraud; 
thus adopting and applying to State judgments the rule then urged 
and since applied in England, as the true rule in relation to merely 
foreign judgments, 

The true constitutional rule having become better understood, and 
the Courts generally having got over their reluctance to adopt it, 
where such reluctance existed, the later and better considered cases 
will be searched in vain for any such dicta. Nota word about fraud 
is to be found in the following cases, but only about a want of juris- 
diction. Aldrich v. Kinney, 4 Conn. R. 380; Wood v. Watkinson, 17 
Conn. R. 500; Bissel v. Briggs, 9 Mass. R. 462; Jacobs v. Hull, 12 
Mass. R. 25 ; Kilburn v. Woodworth, 5J.R. 41; Robinson v. Ward, 8 
J. R. 86; Dennison v. Hyde, 6 Conn. R. 508; M’Rae v. Mattoon, 13 
Pick. R. 53; Morenv. Killibrew, 2 Yerg. R. 376; Gleason v. Dodd, 
4 Metcalf, R. 333; Hall v. Williams, 6 Pick. R. 239; Read v. Pratt, 
2 Hill R. 64; Sturbuch v. Murray, 5 Wend. R. 158; Shumway v. 
Stillman, 6 Wend. R. 447. 

As I understand the rule, now established, in relation to State 
judgments, it is this: If there is a judgment, it cannot be inquired 
into for any cause whatever, and although there may have been fraud 
in its recovery, it is still a judgment and not void. But if the Court 
rendering it had no jurisdiction of the person, then there is no judg- 
ment, and the Constitution of the United States does not apply. In 
my opinion, not an adjudged case, except the one we are considering 
from Connecticut, can be found against this rule as I have stated it, 
while many of the very highest authority can be cited in its favor. 

Chief Justice Parsons, of Massachusetts, has the merit of having 
laid down the rule correctly, even before it was settled by the Su- 
preme Court of the United States. In Bissel v. Briggs (9 Mass. R. 
462), he enters into a most elaborate consideration of the whole sub- 
ject, discusses, in its fullest extent, the difference between foreign 
and State judgments, and concludes by saying: “Such judgments, 
so far as the Court rendering them had jurisdiction, are to have in 
our Courts full faith and credit.” “The defendant Briggs must be 
considered as a party to a judgment rendered against him by a Court 
which had jurisdiction of the cause, and of the parties to it. He 
cannot therefore, in my opinion, be admitted by evidence to impeach 
that judgment, or to deny it, or in any manner to derogate from the full 
faith and credit to which it is entitled.” , 

In Starbuch v. Murray (5 Wend. 158), the Court say: “If the juris- 
distion of the Court is not impeached it has the character of a record 
and for all purposes should receive full faith and credit.” 

In Moren v. Killibrew (2 Yerg. R. 376), the Court of Tennessee pre- 
sents the distinction which governs these cases in a very lucid man- 
ner. The action was on a judgment from Kentucky, and the Court 
says: “ We must advert to the distinction between void and voidable, 
between a judgment that is irregular or erroneous, and one that is 
void or a nullity. The one is valid to some extent; the other is 
valid to no extent. Irregular and erroneous judgments are valid and 
good until set aside or reversed on error. Void judgments, or such as 











THE NEW-YORK LEGAL OBSERVER. 181 





. Superior Court.—Thomas Dobson v. Abner T. Pearce. 





are a nullity, have no operation whatever. If the judgment of the 
sister State now in question is of the first class, it is evident that the 
Courts of this State cannot give relief to the defendant, as that relief 
is in its nature limited to the Court where the judgment was rendered, 
or to the revising Courts of the State of Kentucky. ‘This Court con- 
fines itself within that narrrow limit of inquiry, incidental from 
necessity to all Courts which are called upon to enforce and carry 
into effect the judgment of some other Court. That limit is an 
inquiry into the jurisdiction of the Court, rendering the judgment 
sought to be enforced.” 

And the Courts have gone so far as to hold, that even a mistake in 
making up the record could not be shown; so entirely obedient and - 
unquestioning is the faith which is required by the Constitution. In 
Hall v. Williams (6 Pick. R. 239), the Court says: “If it appear by 
the record of a judgment of a sister State, that the defendants had 
notice of the suit, we are inclined to think it cannot be gainsaid. 
For, as we are bound to give full faith and credit to the record, the 
facts stated in it must ke taken to be true judicially; and if they 
should be untrue, by reason of mistake or otherwise, the aggrieved 
party must resort to the authorities where the judgment was ren- 
dered for redress.” A similar opinion was intimated in Reed v. Pratt 
(2 Hill R. 66), and Bicknell v. Field (8 Paige 440) ; but this particular 
point can hardly be considered settled. 

The case of M’Rae v. Matoon (18 Pick. R. 58), is directly in point 
for our purpose. In that case, under a plea of nil debet to an action 
on a judgment of a Court in North Carolina, the defendant, on the 
trial, was permitted to show that the judgment was recovered by 
fraud; the plaintiff’s attorney having stated that the action had been 
discontinued ; and upon this issue the jury found a verdict for the 
defendant. The Court however set aside the verdict, saying: “ The 
question is, in substance, whether the defendant may prove under 
this issue, that the judgment was obtained by fraud and misrepresen- 
tation. We are entirely satisfied, that while the judgment remains 
apparently in full force, the defence cannot be made against it. If 
this were not so, there would be no end of litigation. If the first 
judgment were thus to be rendered void, the second is liable to the 
same allegation, and the third, and so on. The law would become 
a game of fraud, in which the greatest rogue would become the most 
successful player. If any proceedings have taken place inthe Court 
in North Carolina which would avoid the judgment obtained against 
the defendant, the application must be made to the judicial Courts 
there. But so long as the judgment remains in full force the Courts 
in Massachusetts cannot go behind it.” Clearly, either this case is 
not law, or the decree in Connecticut is unconstitutional. It will be 
observed, that no technical objection is set up on the ground that a 
Court of law could not entertain the defence of fraud. The reason- 
ing of the Court is, that no Court of a sister State can entertain it 
(and see Bicknell v. Field, 8 Paiges R. 440). 

But it is necessary that I should notice the grounds upon which 
the decree is sustained by the Court of Errors of Connecticut, as 
those grounds are stated in their opinion. 
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One ground is, that the proceeding in Connecticut was not “an 
attempt to impeach the New-York judgment.” And the Court says: 
“In granting an injunction against proceedings at law, whether in a 
foreign or domestic Court, there is no difference ; the Court of Equity 
does not presume to direct or control the Court of law; but it con- 
siders the equities between the parties, and acts upon the person, and 
restrains him from instituting and prosecuting an action” (Pearce v. 
Olney, 20 Conn. R. 554). 

I am unable to assent to this reasoning. In the first place, it as- 
sumes, that under the Constitution of the United States, there is no 
difference between a Court of Equity in New-York, restraining a party 
_from proceeding in New York to enforce a judgment of a Court of 
New-York, and a Court of Equity in Connecticut restraining him 
from proceeding upon it in Connecticut. There is this difference at 
least, that the Constitution cannot apply to the former case, while it 
may well be contended that it does apply expressly to the latter. 
This is a naked assumption of the Court, for which no reasons are 
given, and in support of which no authorities are cited. I shall en- 
deavor to show that it cannot be supported either by reason or 
authority. 

Both before and since the case of Mills v. Duryea, there has been 
a looseness in the language employed, in speaking of the effect to be 
given to judgments under the Constitution and act of Congress. It 
is sometimes said that the Courts of Massachusetts are bound to 
give the same effect to a New-York judgment that the Courts of 
New-York would give to it. But this is not the language nor mean- 
ing of the Constitution and act of Congress. Their language and 
meaning are, that it shall have the same effect as in the Court where 
it was recovered ; or to take the present case as an instance, that it 
shall have the same effect in Connecticut as it has in the Superior 
Court of New-York, and not in a Court of Equity of the State of 
New-York. 

This is very clear from the language of the act. “The said 
records and judicial proceedings shall have such faith and credit given 
to them, in every Court within the United States, as they have, by 
law or usage, in the Courts of the States from whence the said re- 
cords are or shall be taken.” In this sentence, the word “ taken,” at 
its close, does not relate to the antecedent word “ State,” but to the © 
word “ Courts.” Records are said to be taken from Courts, but could 
not with any propriety be said to be taken from a State. If the 
mere act of transportation had been meant, the word “brought” 
would have been used. Buta record cannot be taken from “ Courts” 
or from more than one Court. The plural, “Courts,” was used merely 
because.the plural “records” was used before and after; but the 
same meaning would have been expressed by the words, “as in the 
Court of the State from whence said record is or shall be taken.” 

The interpretation which I have put upon the act is fully sustained 
by the construction given to it in Mills v. Duryea (7 Cranch, R. 481) ; 
which case must be regarded upon this subject as the supreme law 
of the land. In that case, Mr. J. Story, in delivering the opinion of 
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the Court, immediately after quoting the act in hac verba at length, 
says: “ The act declares that the record, duly authenticated, shall 
have such faith and credit as it has in the State Court from whence 
it was taken.” 

That this construction given to the act by the Court was not a 
careless or unintentional one, is very clear from Mr. J. Story’s com- 
mentaries on the Constitution (vol. 3, p. 183), one of the most carefully 
written of his works. There again, after quoting the whole act, 
he says: “It has been settled upon solemn argument, that this enact- 
ment gives records the same faith and credit as they have in the 
State Court from which they are taken.” 

If this be the true construction of the act, I suppose it disposes of 
the question ; for it will hardly be contended that our Court gives 
the same effect to one of its own judgments, that the Court in Con- 
necticut considered that they had given to it. 

We have very high authority in our own State for saying that 
the proceeding in Connecticut was unconstitutional, and would not 
have been entertained by our own Court of Chancery. Considering 
the exclusive devotion of our Court to Chancery learning and prac- 
tice, this may perhaps be considered as high authority as that of the 
Court of Errors of Connecticut upon such a subject. In Bicknell 
v. Field (8 Paige, 440), Chancellor Walworth, where an action was 
brought upon a judgment of a Court of Massachusetts, in the Su- 
preme Court of this State, and a bill was filed in the Court of Chan- 
cery to restrain the suit, declared that the provision of the Constitution 
was as binding upon the Court of Chancery as upon the Supreme 
Court. And he added, “It is at least doubtful, however, whether 
any Court in this State has any right or power to inquire into the 
regularity of a judgment recovered in one of the Superior Courts 
of a sister State, after a personal service of the process upon the 
party against whom such judgment was obtained. And it certainly 
would not be giving full faith and credit to the record of a judgment 
in a sister State if the party against whom that judgment purported 
to have been obtained were permitted to allege and show, in the 
Courts of another State, that no such judgment was in fact given, or 
authorised to be entered by the Court; but that the judgment record 
was made up and filed fraudulently by the clerk of the Court without 
authority.” 

Upon the whole I am of opinion that the judgment for the plaintiff 
ought to be affirmed. 
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Court of Common Pleas. 
General Term, December, 1851. 
Before INGRAHAM and WOODRUFF, Judges. 
Isaac Cuark against Pamir Levi. 


Goops SOLD ''0 MINOR UPON VERBAL PROMISE OF SURETY—STATUTE OF 
FRAUDS. 


Where goods are sold to a minor upon the promise of another to be responsible for him, 
such contract is within the statute of frauds. 

The infancy of the purchaser does not alter the liability of the surety. The statute of frauds 
applies equally to such a contract, whether the principal is a minor or not. 


The facts of the case appear in the opinion of the Court. 


Incrauam, First Judge.—There was but one witness examined in 
this case, and he stated what the contract was between the parties. 
There are no facts in dispute to be settled by the jury, and it was the 
province of the Court to declare the law as applicable to the state 
of facts proved and instruct the jury as to their finding. 

The plaintiff sold goods to the defendant’s son, upon the promise of 
the defendant to be responsible and to pay for them if the son did 
not. : 

The son was under age, and the plaintiff refused to trust him be- 
cause he was an infant. But upon defendant’s promise to be respon- 
sible and to pay for them if the son did not, the plaintiff agreed that 
the son might have what goods were wanted, and the same were sold 
at six months’ credit. 

The infancy of the purchaser does not alter the liability of the 
surety. The contract with the infant was a good contract which he 
could enforce on his part, and which was only voidable on the part 
of the infant if he saw fit to avail himself of his personal exception. 
But until the defence of infancy was made, the contract was other- 
wise valid (Chitty on Contracts, p. 126, and cases cited). J amat a 
loss to find any ground upon which the promise can be taken ont of 
that class which is conceded to be within the statute of frauds, viz: 
where the promise, though made at the same time and though it formed 
an essential ground of credit given to the principal debtor, was only 
collateral to the principal contract. 

There was no part of the conversation or promise which sanctions 
the supposition that the defendant intended or agreed to be the prin- 
cipal debtor. His first enquiry was to know why the plaintiff would 
not trust the son Joseph—and on being told that he was under age, 
and that plaintiff would sell to Joseph if the defendant would endorse, 
the defendant refused to endorse, but said his word was as good as 
his endorsement and he would be responsible. There can be no doubt 
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of the meaning of this promise to guarantee the debt of Joseph. 
But even if there was any doubt it was afterwards removed, when 
the defendant added, if Joseph did not pay for the goods he would. 
The witness adds, the goods were furnished to Joseph at six months 
credit. Unless the whole credit was given to the defendant, then 
the contract was within the statute and the express condition of this 
was to pay in case Joseph did not (13 Wend., 122). 

If the promise had been to do what was asked of the defendant in 
the first instance, viz: to endorse the note of Joseph, there could be 
no doubt that such a promise would be void. Certainly a promise 
to be resposible in lieu of the endorsement does not add to its validity. 

The case in 1 Burrows, 373, does not apply. There no agree- 
ment was made by the infant, but the written paper signed by 
the defendant proposed an advance of money for the use of the in- 
fant. 

In that case, the Court held the contract binding on the defendant, 
because there was no contract with the infant, and no priority be- 
tween the plaintiff and infant. and inasmuch as the infant was not 
liable at all, it foliowed that the undertaking of the defendant was 
an original undertaking and that he was liable (2 B. & Al., 616). 

The judgment must be reversed and judgment ordered for the 
defendant. 


(Special Term.) 
Before Hon. DANIEL P. INGRAHAM, First Judge. 
Smiru, apMinisTRATOR, &c. against Epmonps. 


ADMINISTRATOR DE BONIS NON-—LIABILITY OF AGENT OF PREVIOUS ADMIN- 
ISTRATOR——POWER OF ADMINISTRATOR DE BONIS NON WITH THE WILL 
ANNEXED OVER REAL ESTATE, WHERE THERE IS A DEVISE IN TRUST 
OR POWER OF SALE TO EXECUTORS. 


An administrator, de bonis non cum testamento annexo, appointed in the State of New York, 
cannot call upon the agent of the executor under the will to account for money collected as 
rents of lands in another State, nor for money collected as rents of lands in this State, in 
respect of which there is a devise in trust or power of sale to an executrix. 

Nor is the agent of an executrix liable to account for proceeds of personal property belonging 
to the estate in his hands, to the administrator de bonis non cum testamento annexo. The 
agent is liable to the executrix and her personal representatives. The executrix is liable to 
the estate, and the remedy of the administrator is against her personal representatives. 


Suit in the nature of action for an account under the code of pro- 
cedure. Plaintiff claimed as administrator, de bonis non, with the 
will annexed of Joseph Nelson, deceased, who died October, 1830, 
leaving a will appointing an executor, and Catharine, his wife as 
executrix. Letters testamentary were granted her, and afterwards, 
in 1845, she died, having previously married a Mr. Robertson. The 
bulk of the testator’s property was real estate in New York. He 
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also at the time of his death owned a. house and lot in New Bruns- 
wick, New Jersey. In 1835, the executrix had loaned $3000 to one 
Sayre, and the same was secured by a bond and mortgage on a house 
and lot in West Broadway, New York. The complaint alleged that 
since the death of the testator the defendant “ as agent” had always 
collected the rents and income of the estate; that in 1839, he had re- 
ceived $3000 on the transfer of the Sayre mortgage; that in 1844, 
the executrix mortgaged a house and lot in Franklin street, by sell- 
ing the same to the defendant for a nominal consideration, and he 
after executing the mortgage for $6000, which he received, and then 
for a nominal consideration reconveyed the premises to the execu- 
trix. The will gave the executrix power to sell, but not to mortgage 
the real estate. 

The defendant set up in answer that Mrs. Robertson did not act 
as executrix until 1835, and that his connection with the estate com- 
menced in that year; that what money he had collected of the per- 
sonal estate during the lifetime of Mrs. Robertson, he had paid over 
to her, as well as the rents of the real estate, and what rents he had 
collected since her death had been principally paid over to the lega- 
tees under the will. That any balance in his hands was _pro- 
ceeds of real estate, and he denied his liability to account to the 
plaintiff therefor. He also denied his liability to account to the 
plaintiff in his capacity of administrator de bonis non of the estate 
of Joseph Nelson, deceased, for any monies that came to the hands 
of the defendant as proceeds of the personal estate of the testator 
while acting as agent of Mrs, Robertson, executrix. 

The cause was referred to Philo. T. Ruggles, Esq., as sole referee. 
The plaintiff having offered proof of the leading allegations in his 
complaint, the referee decided and reported that the defendant had 
received money belonging to the estate of the testator, for which he 
must account to the plaintiff; that these monies comprised all mo- 
nies received by the defendant, whether proceeds of real or of per- 
sonal estate, from the year 1835 to the time of the appointment of 
the plaintiff as administrator. 

The defendant moved at Special Term for re-hearing and to set 
aside the report of the referee, upon the grounds of objection taken 
by him before the referee and referred to in the opinion of the Court 
below. 

Albert Mathews, for the defendant, made and argued among others, 
the following points : 


I.—An executor or administrator as such, has no power over, right 
to, or interest in the real estate of the deceased, or to an account- 
ing for the rents and profits thereof (Overseers of Bridgwater v. 
Overseers of Brookfield, 3 Cow. 301). 

1. The plaintiff is administrator, etc., only of the goods, chattels, 
and credits, and the assets of the testator left unadministered (Gard- 
iner v. Derring, 2 Edw., Chy. R. 131, 2 R. S., p. 72, sec. 17). 

2. The statute defines and declares what property of the deceased 
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is assets, and the administrator's bond is confined to personalty 
(2 R. S., p. 82, sec. 6, 7, 8; Ibid, p. 77, sec. 42). 

3. The office of an executor or administrator is not predicable of, 
and has no connection with or reference to a devise of real estate or 
any real property of a deceased person, and relates exclusively to 
his personal estate (2 Blackstone’s Com., p. 566; 2 R. S., p. 83, sec. 
6, 7 and 8 ; Conklin v. Egerton’s Administrators, 21 Wend. R., p. 437). 

4, An executor or administrator executes only the testament of the 
deceased and a devise, or will of real estate is a conveyance (same 
authorities). 

5. Power over real estate given by will to an executor is a per- 
sonal trust, confided to him in addition to the power of his office as 
executor (same authorities). (In the matter of Nelson Place, 7th Legal 
Observer, 217; Johnson v. Gibbons, 5 Wendell’s R., 224; Bogert v. 
Hertell, 4 Hill. R., 512; Wills v. Cooper, 2 Ham. Ohio R., 124; 
Sugden on Powers, 171). 

I].—The land in New Jersey and the rents of it, are not assets in 
the hands of an administrator in New York. 

II].—An administrator de bonis nonis entitled only to the goods left 
unadministered by the former administrator or executor, which remain 
in specie, and there is no privity between the administrator de bonis 
non and the former administrator or executor, nor can he sue upon 
contracts made with either of them in their official capacity though 
made in consideration of the assets of the deceased,fsold or convert- 
ed. Goods or personalty not remaining in specie, are administered. 
There is no privity between the administrator de bonis non and 
the first administrator (Ross, administrator, de bonis non v. Sutton, 
1 Bailey’s South Carolina R., 126; McCoy v. Gilmore, administra- 
tor, 7 Ham. Ohio R., 268; Potts v. Smith, 3 Rawle, 361; Young v. 
Wickliffe, 7 Dana, 447 ; Chamberlain, administrator, v. Bates, 2 Porter, 
Ala. R., 550; Saffrans, administrator, v. Kennedy, 7 J. J. Marsh Ky. 

R., p. 188). 


A. F. Smith, for plaintiff, made and argued the following points : 


I.—The plaintiff as administrator with the will annexed, has by 
statute the same rights and powers, and is subject to the same duties 
as if he had been named executor. The plaintiff stands in the 
same position towards the defendant as would Mrs. Robertson, ex- 
ecutrix, if living (Egerton’s Administrator v. Conklin, 25 Wen., 225; 
2R.5%., 135, sec. 23, 3d edition). 

I].—The will directing as sale of the rea] estate and the division 
of proceeds on the majority of the youngest child, the land is to be 
considered in equity as money (Bogert v. Hertell, 4 Hill, 493; Craig 
v. Leslie, 3 Wheaton, 577; Byron v. Stewart, 3 Desau., 143; Stagg 
v. Jackson, 2 Barb. Ch., 93, and 1 Comst., 206). 

III.—As to the New Jersey property, the executrix assumed a con- 
trol over it and the defendant acted as her agent in respect of it 
and is estopped from questioning her right (Story’s Ag., sec. 217; 
2 Story'’s Eq., Jr., sec. 817; Nicholson v. Knowles, 5 Madd. R., 46; 
Dickson v. Hammond, 2 Barn. and Ald., 313). 
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IV.—The appointment of the plaintiff as administrator de bonis 
non had relation back to the death of the testator, and he takes all 
the rights and powers of the testator (as if his life had continued) 
and of the intermediate executrix (Babcock v. Booth, 2 Hill, 181; 
Valentine v. Jackson, 9 Wend., 502; Preist v. Benson, 2 Hill, 225. 


IncranaM, First Judge.—This is an action of account to recover 
the proceeds of real and personal estate belonging to the estate of 
Joseph Nelson, deceased, which were received by the defendant. 
By his will Nelson left Mrs. Robertson his executrix, and two exec- 
utors, and authorised his executors to sell his real estate, invest the 
proceeds of it and apply the income as they deemed necessary to 
the support of his wife and children. Mrs. Robertson (who was 
the wife of the testator) became the executrix, and employed the 
defendant as her agent, to collect rents and receive other money 
of the estate parcel of the real as well as of the personal estate. 
After her death the plaintiff was appointed administrator with the 
will annexed, &c. 

Many of the questions which are presented on the points of the 
defendant’s counsel are not necessarily to be decided at this time. 
The items forming the account must be passed upon at the time of 
accounting, if there is any property in his hands for which the de- 
fendant ought to account. 

The questions which properly arise on this motion are, 

Ist, Whether the motion to dismiss the complaint should have been 
granted. ; 

2d, Whether any of the exceptions by the defendant on the trial 
are well taken. 

The motion to dismiss the complaint was made upon various 
grounds, unless the case comes within the first proposition of the de- 
fendant on that motion, viz: that the plaintiff had not shown any 
goods, chattels, or credits of the testator over which the administra- 
tor had control, or within the ninth proposition that the defendant 
was not the agent of the plaintiff, but of Mrs. Robertson. All the 
other points stated relate to particular items, for which the plaintiff 
claimed an account, and formed no grounds for a dismissal of the 
complaint. 

Upon the first point, I think there can be no doubt that the plain- 
tiff has proven personal property to have been received by the de- 
fendant, which belonged to the estate of Nelson. <A bond and mort- 
gage belonging to that estate in possession of executrix was col- 
lected by defendant, both the interest and principal. The lease- 
hold estate was also personal estate, belonging to the administra- 
tor, and the proceeds were from time to time received by the de- 
fendant as the agent of the executrix. Both of these, if they re- 
mained the property of the executrix at her death, would pass to the 
administrator, on his appointment to the leasehold estate, beyond 
doubt, and the bond and mortgage presumptively, unless it appear 
affirmatively that it was for the proceeds of property which did not 
belong to the executrix as assets. For the purpose of deciding 
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whether the defendant should account or not, it is entirely immate- 
rial whether the balance is against him or not. He was acting as 
agent of the executrix and received monies in that capacity, and he 
is bound to account for the moneys so received. It would be no 
answer in such an action to say that he had paid moneys enough to 
balance the account, if he had not rendered any account of the mo- 
nies so received by him. The object of the action is first, the ac- 
counting, and second, the payment of any balance that may be due. 
Whether there is such balance or not cannot be ascertained until af- 
ter the account has been rendered. 

The motion to dismiss the complaint was properly denied, unless 
the ninth point was well taken, to which I will refer hereafter. 

The exceptions taken on the hearing before the referee relate 
mainly to the admission of the evidence of moneys received by the 
defendant for real and personal estate which belonged to the testa- 
tor, and for mortgages executed by the executrix before the appoint- 
ment of the present plaintiff. 

There can be no doubt that for moneys received by the defendant, 
as agent of the executrix, even if derived from the real estate, he 
was liable to account to her as executrix, nor do I understand the de- 
fendant’s counsel as denying such liability. But he insists that the 
plaintiff has no authority as administrator, &c., to exercise the au- 
thority which the executrix had over the real estate. 

Part of the property belonging to the estate of the testator was 
in the State of New Jersey. The rents of this property were re- 
ceived by the defendant. But over that property or the accruing 
rents of the property, the plaintiff has no control and can exercise 
no power. That an administrator appointed in the State of New 
York has no authority over the real estate of the testator which lies 
out of the State is beyond dispute (25 Wend., 229; 2 Ham., 124). 
Nor do | think the plaintiff has obtained any right by his appoint- 
ment, to call to account the agent of Mrs. Robertson for money re- 
ceived by him as such agent for the rent of that property. It is 
urged that the defendant was estopped from denying the right of 
Mr. Robertson to call him to account, and therefore that he could not 
refuse to account to the plaintiff. Neither of these positions can be 
sustained to the extent laid down by the plaintiff. As agent of Mrs. 
Robertson, the defendant could not deny his agency, but whether she 
was entitled to the rents so received by him, or whether he was lia- 
ble for them to others, was a question which he was not estopped from 
presenting, even if she had called him to account. So far as these 
rents had been collected and brought into this state by the def’t, they 
would be considered as assets, for which he would be responsible to 
the executor ; but I am clearly of the opinion that the defendant is not 
bound in an action of this character to account to the plaintiff for 
these rents. The legal representatives of Mrs. R. may call him to ac- 
count for them, and probably in regard to this real estate, such legal 
representatives are the only persons to call on the defendant for the 
account of monies so received. Whether or not under a different 
complaint the plaintiff might not obtain what is sought to be obtained 











190 THE NEW-YORK LEGAL OBSERVER. 
N. Y. Common Pleas.—Smith v. Edmonds. 








in this action, is worthy of consideration by him, but in this action I 
am at a loss to see the relation existing between the plaintiff and 
defendant in regard to the real estate of the testator. In the case 
cited of Egerton’s Administrators v. Conklin (25 Wen., 224), the 
power of administrators with the will annexed, over the real estate, 
is left in doubt, and in that case, in 21 Wend., 4382, the decision of the 
Supreme Court was adverse to the exercise of such a power. In 
that decision I feel much inclined to concur. The power given to 
the executors being a discretionary power, might not have been 
granted to the administrator alone, and the disposition of: the pro- 
ceeds to such extent as they deem expedient and necessary for the 
purposes contemplated, seem to me to require that the trusts should 
be executed by the individuals to whom such trusts were confided, 
and are not to be transferred to the administrator, even if otherwise 
he by his appointment obtained any control over the real estate. 

That the moneys thus received may be taken into account, so far 
as they may be applicable to payments made by the defendant dur- 
ing his agency, and so as not to transfer all such payments to the 
account of the moneys collected by him as belonging to the personal 
estate, must be conceded. Beyond that I think the plaintiff has no 
right to enforce an accounting of them under this proceeding. 

Nor do I think it at all clear that under the present complaint the 
defendant is bound to account at all to the plaintiff. This was the 
ninth ground upon which the defendant moved for a nonsuit. The 
action of account under the old system could only be maintained 
against a bailiff or receiver of the person seeking to call him to ac- 
count, and no other. This complaint is intended as a substitute for 
that proceeding. It prays that the defendant may be directed to ac- 
count and then to pay over the balance found due on such account- 
ing. As between the plaintiff and defendant there is no such relation. 
The defendant was the agent of Mrs. Robertson, and was bound to 
account to her and her personal representatives. For the acts of the 
agent she was responsible to the estate, and her legal representa- 
tives are bound to pay to the plaintiff the amount of the moneys col- 
lected on behalf of the estate, whether by her or her agent. 

The remedy of the plaintiff appears to me to be against the estate 
of the deceased executrix, and not her agent. I have no knowledge 
of any action of account ever having been sustained under suchcir- 
cumstances. Nor does the statute authorising the appointment of 
the plaintiff sanction the bringing of this action. It gives him all 
the rights and powers which he would have had if he had been 
named executor. This, however, gave him no power over the agent 
of another. As administrator he could have no right to call to ac- 
count the agent of Mrs. R. in such an action. 

I do not mean to be understood that a complaint might not be 
framed under an application to the equitable powers of the Court, 
by which the funds in the hands of the defendant might be reached 
for the benefit of the estate, but it should appear that such a pro- 
ceeding was necessary for the protection of the estate, and a com- 
plaint materially different from the present one would be necessary. 
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If, for example, the estate of Mrs. Robertson was insolvent, and it 
appeared that the funds in the defendant’s possession were a part of 
the proceeds of such estate, a Court of Equity could enforce the pay- 
ment of them, so far as they related to property over which the 
plaintiff by law had any control. As no such reasons, however, ap- 
pear in this complaint, and the remedy sought is different from that 
which would be proper in an equity proceeding, it is unnecessary to 
examine any further the grounds for such a course. 

This must be apparent particularly from an examination of the 
facts proven in regard to the property in Franklin-street, where an 
absolute conveyance was made by the executrix to the agent for the 
purpose of raising by him money on mortgage of that property, 
which the executrix herself had no authority to do. Such an act 
was a clear violation of duty by her, for which she was personally 
responsible, and it is idle to say, that for that act the law would in 
any way give its sanction, by admitting the defendant to be a bailiff 
or receiver in the transaction. It was a fraud on the estate of Nel- 
son, in doing acts which Nelson never authorised in his will, and it 
was done to raise money for the use of the defendant, and not for 
the benefit of Nelson’s estate. 

It is, however, unnecessary to discuss the questions raised in this 
case any further, as the report must be set aside. The referee has 
found that the defendant must account as to all the moneys received 
by him which in any manner are derived from or which accrued 
from the estate which the plaintiff represents. On the rehearing, 
the referee must report specifically as to what class of monies re- 
ceived by the defendant, if any, he is bound to account, in accord- 
ance with the above suggestions, and the plaintiff can in the mean- 
time decide whether an amendment of the complaint in this action, 
or its discontinuance and the commencement of a new action, would 
not better promote the interests which he is bound to protect. 


Supreme Conrt. 
Before Mr. JUSTICE EDWARDS. 
(Special Term, May 29, 1852). 
Ham C. Bennett v. Frepvericxk C. Hau. 

WITNESS—STRIKING OUT ANSWER. 
This cause came on to be tried at the Circuit. The defendant had 
been subpenaed by the plaintiff as a witness on behalf of the 
plaintiff. He was subpenaed on Saturday for the following Tues- 


day, with the serving of the subpena was paid fifty cents as his 
fees for such attendance. The defendant was a resident of the 
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State of Connecticut, and was transiently in New York. On 
the Monday following the service of the subpa@na, the defend- 
ant in pursuance of a previous arrangement, sailed for Califor- 
nia, and was not present when called as a witness at the trial. 
It did not appear that any other notice had been given to the defend- 
ant or his counsel, or that his testimony would be required in the 
cause. 

On these facts, a motion was made on behalf of the plaintiff, under 
§ 394 of the code, to strike out the answer of the defendant in the 
cause. 

E. Terry, for the defendant, contended :-— 


Ist. That the service of the subpa@na was insufficient, inasmuch 
as a requisite amount of fees had not been tendered to the witness, 
his place of residence being more than three miles from the place of 
trial. That the Act of 1840, requires additional travelling fees. 

2d. That due diligence had not been used to procure the testimony 
of the witness. 

3d. That the defendant had not refused to attend within the mean- 
ing of the statute. 


Mott and Cary, contra. 
Epwarps, J.—The motion to strike out the answer must be de- 


nied, but without and with leave to the plaintiff to issue acom- 
mission to examine the defendant. 





REVIEW. 
Barbour’s Criminal Law. 
Blatchford’s General Statutes of New York, from 1829 to 1851. 
Barbour’s Supreme Court Reports, vol. 9. 
Review of these works in our next. 





